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Annotation

The article discusses the legal nature of tax liability and its place in the system
of public liability, in particular, the author examines the relationship between
tax and administrative liability. The author analyzes various approaches
existing in the doctrine regarding the definition of the legal nature of tax
liability and the issue of the relationship between tax and administrative
liability.

First of all, the author reveals the concept of administrative liability and
analyzes the goals, as well as the legal nature of sanctions of both tax and
administrative liability. Further, the author analyzes the decision of the
Constitutional Court of the Republic of Armenia DCC-1139 dated 18.02.2014
and, disagreeing with the position of the Constitutional Court regarding the
exclusively legally restorative nature of tax liability, presents arguments
regarding the legal nature of tax liability.

In the context of considering the issue of correlation of tax and administrative
liability, the author mentions an equally important and relevant problem of
the qualification of offenses, liability for which is provided for both in the Tax
Code of the Republic of Armenia and the Administrative Offences Code of the
Republic of Armenia, because a direct consequence of the existence of such a
legislative opportunity is the problem of bringing a person to double liability



for committing the same offenses. The importance of a comparative analysis
of the norms on the establishment of public liability in both the Tax Code of
the Republic of Armenia and the Administrative Offences Code of the
Republic of Armenia lies in eliminating the legislative possibility of bringing a
person to double liability, in unifying public liability for tax offenses having
the same object and objective side. Meanwhile, the author notes that after the
adoption of the said decision, the law enforcement practice of the Republic of
Armenia developed in such a way that the Administrative Court began to
apply the provisions of the Administrative Offences Code of the Republic of
Armenia exclusively to an individual (director of a legal entity), and the Tax
Code — in relation to the legal entity itself (see, for example, administrative
case VD/4859/05/19).

According to the author, the Administrative Court should abandon the
vicious practice of bringing an economic entity to double liability in violation
of the principle of non bis in idem for committing the same tax offense.
Keywords: tax liability, administrative liability, double liability, non bis in
idem, punitive nature, purpose of liability.

1. Introduction

The question of the concept, specifics, and sectoral nature of tax liability is
debatable. In particular, the dilemma lies in determining the place of tax
liability among other types of public liability and, mainly, in the ratio of tax
and administrative liability. As a rule, the autonomy (independence) of tax
liability from administrative liability is justified by the different goals
(objectives) of these two types of liability. The dilemma of differentiation and
correlation of tax and administrative liability has not bypassed the case-law of
the Constitutional Court of the Republic of Armenia. The Constitutional
Court gave its position on the ratio of tax and administrative liability in
Decision DCC-1139 dated 18.02.2014, and the purposes of these two types of
liabilities at the core. Disagreeing with the mentioned position of the
Constitutional Court regarding the exclusively legally restorative
(compensatory) nature of tax liability, we would like to note that such
liability measures as penalties and fines are punitive in their axiological
meaning and are aimed at "education", correction of a person (both physical
and legal), in connection with which these measures they cannot be directed
solely to compensation for property (financial) damage suffered by the State.
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After the adoption of the mentioned decision, the law enforcement practice of
the Republic of Armenia developed in such a way that the Administrative
Court began to apply the provisions of the Administrative Offences Code of
the Republic of Armenia exclusively to an individual (director of a legal
entity), and the Tax Code — in relation to the legal entity itself. Thus, the
Administrative Court of the Republic of Armenia decided to bypass the
existing problem by interpreting the provisions of the Administrative
Offences Code of the Republic of Armenia from the point of view of
applicability exclusively to individuals, if the disposition of the norm does not
explicitly provide for a legal entity as a subject of an offense.

2. Main research

2.1. The legal nature of tax liability: the ratio of tax and administrative
liability

In the legal literature, various interpretations of the definition of tax liability
can be found, but the most universal definition would be the one according to
which tax liability is the application and implementation of sanctions in
violation of the norms of current tax legislation.

Considering the legal nature of tax liability, a number of different approaches
can be found in the legal literature.

So A.V. Demin groups these approaches into three blocks: 1) we are talking
about administrative liability for tax offenses; there are no grounds for
separating into a separate type of tax liability, including the use of the term
"tax liability"; 2) tax liability is a new, independent type of legal liability with
significant branch specifics; 3) tax liability is a type of administrative liability
with significant procedural specifics!.

We believe that at the moment, the most appropriate approach is the latter
approach to determining the legal nature of tax liability.

In the context of the above, considering the issue of the relationship between
tax and administrative liability, the latter should be considered in two aspects:
in a narrow and a broad sense. In a narrow sense, administrative liability is
only liability for violation of the provisions of the Administrative Offences
Code. In a broad sense, administrative liability includes not only liability for

! See also Demin A.V. Tax law of Russia: Textbook / A.V. Demin; Feder. Agency for Education;
Krasnoyarsk State University; Jurid. in-T. Krasnoyarsk: RUMTS YUO, 2006. 329 p. (in Russian).



violating the provisions of the Administrative Offences Code, but also for
violating the provisions of other special laws, for example, the Law of the
Republic of Armenia "On Customs Regulation", the Tax Code of the Republic
of Armenia, etc.

In light of the above, we state that administrative liability acts as a kind of
complex institution, which, among other things, includes tax liability as an
Independent kind of administrative liability. In other words, tax lability
should be considered as a special kind of administrative liability, which has
significant features in the field of the tax process.

This position is held by a number of legal scholars. Thus, A.V. Bryzgalin calls
tax liability one of the types of administrative liability, but notes that the
procedure for its application is regulated not by the Code of Administrative
Offenses of the Russian Federation, but by the Tax Code of the Russian
Federation, that is, by an act of special legislation. But despite this, the
administrative nature of tax liability remains!. According to V.A.
Kinsburskaya, tax liability is a punitive (penal) type of liability, has an
administrative nature, and occurs in the case of tax offenses provided for in
Chapter 16 of the Tax Code of the Russian Federation?.

Among other features inherent in liability in general, without taking into
account branch affiliation, tax liability has characteristic features inherent
only in this type of liability. Firstly, the main, obvious distinguishing feature
of tax liability from administrative liability is the object of encroachment of
tax offenses — violation of tax legislation (tax offense), which provides for a
special procedural order for bringing to tax liability (proceedings on cases of
tax offenses). Secondly, tax sanctions, as a rule, are of a property nature
(monetary value). Thirdly, a tax offense has a special subject structure:
participants in tax legal relations, as well as other persons who have
responsibilities in the field of taxation, etc.

S.V. Ignatieva and L.V. Blindyuk, as the main distinguishing feature, point to
the specificity of the basis of tax liability — a tax offense3. A.S. Garshin, V.N.
Vasin, and V.I. Kazantsev believe that the similarity of administrative and tax

" URL: http://cscb.su/n/020601/020601009.htm

2 See also Kinsburskaya V.A. Tax and financial liability for violation of legislation on taxes and fees:
differentiation of concepts // Law and Economics. 2010. N2 6. pp. 31-37. (in Russian).

3 See Ignatieva S.V., Blindyuk I.V. Administrative and tax liability for violation of tax legislation //
Bulletin of the St. Petersburg University of the Ministry of Internal Affairs of Russia. 2012. Ne 1.
Volume 53. Pp. 62-64. (in Russian).
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offenses is a sufficient basis for the approval of their generic unity, despite the
existing procedural differences!.

Often, the autonomy (independence) of tax liability from administrative
liability is justified by the different goals (objectives) of these two types of
liability. The main purpose of applying administrative liability to a person is
to punish the perpetrator and to prevent offenses; in other words,
administrative liability is educative (punitive) in nature. At the same time, the
purpose of tax liability is, inter alia, compensation for property damage caused
to the state, which characterizes tax liability as legally restorative. However, it
should be noted that the additional characterization of tax liability as legally
restorative does not exclude its educative, punitive nature. In other words,
despite the fact that tax sanctions, as a rule, are of a property nature,
nevertheless, the application of tax liability pursues not a compensatory and
restorative, but a punitive and educative purpose. The very characterization of
tax liability as a measure of state-governmental coercion testifies in favor of
the punitive nature of the latter.

The Tax Code of the Republic of Armenia (hereinafter — the Code) defines tax
liability as an independent type of legal liability aimed at ensuring financial
stability and financial interests of the state by fully compensating for material
damage caused to the state as a result of violation of the provisions of legal
acts regulating tax relations, establishing an additional obligation to the
taxpayer who committed a tax offense, as well as forcing him to immediately
fulfill a tax obligation and prevention of further tax offenses (Article 397, part
2). At the same time, the Code establishes that taxpayers or tax agents are held
liable for tax offenses exclusively in cases and in accordance with the
procedure established by the Code and the laws of the Republic of Armenia
on payments (Article 397, part 3).

Summarizing all the above, it is necessary to mention the position of E.V.
Erokhina, who, in our opinion, gives the most precise characterization of the
differentiation of administrative and tax liability in the field of violations of
legislation on taxes and fees, noting that "(...) the homogeneity of the sphere
of legal regulation, as well as the homogeneity of measures of state-legal
coercion, indicates that administrative offenses in the field of taxes and fees
(provided for by the Code of Administrative Offences of the Russian
Federation), as well as tax offenses (provided for by the Tax Code of the

! bid.
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Russian Federation) have a single legal nature — administrative-legal"
(emphasis made by the author - L.A.).

Considering the dilemma of the legal nature of tax liability in light of
administrative liability, the following should be noted.

From the point of view of distinguishing the types of legal liability depending
on the functional purpose, administrative liability, along with criminal
liability, is referred to as so-called punitive, retrospective liability?.

Agreeing with the above statement and projecting all the essential
characteristics inherent in administrative liability to tax liability, a legitimate
question arises whether guarantees aimed at ensuring the rights and freedoms
of man and citizen in the appointment of punitive measures of liability (as in
the case of criminal liability) should also be applied in the case of
administrative (tax) liability?

The Constitutional Court of the Russian Federation, in its Decision Ne 23-P
dated 14.06.2018, noted that administrative and criminal liability, being
varieties of public law liability, pursue the common goal of protecting public

interests, such as protecting human and civil rights and freedoms, ensuring
legality and law and order, which is why they have similar tasks and
principles and thus complement each other3.

From what has been said, it becomes obvious that the guarantees of
fundamental human rights and freedoms that apply when bringing a person

2(119)2025

! Erokhina E.V. Administrative and tax liability for violation of legislation on taxes and fees. A young
scientist. N2 51 (393), 2021. P. 185. (in Russian).

2 Administrative liability, to some extent, is similar to criminal liability, which is why we consider it
advisable to highlight their main differences. Firstly, the list of administrative offenses and liability for
them is established not only by the Code of Administrative Offences, but also by separate laws, while
the list of crimes and liability for their commission is established exclusively by the Criminal Code.
Secondly, a person is brought to criminal liability for a committed crime only by a court decision
(exclusively the judicial procedure for bringing to liability), while for an administrative offense, a
person is usually brought to liability by an administrative body (although the judicial procedure for
bringing to liability is not excluded).

3 Decision of the Constitutional Court of the Russian Federation Ne 23-P dated 14.06.2018 "On the
case of checking the constitutionality of Part 1 of Article 1.7 and Part 4 of Article 4.5 of the Code of
Administrative Offences of the Russian Federation, paragraph 4 of Article 1 of the Federal Law "On
Amendments to the Criminal Code of the Russian Federation and the Code of Criminal Procedure of
the Russian Federation on Improving the Grounds and Procedure for Exemption from Criminal
Liability" and paragraph 4 of Article 1 of the Federal Law "On Amendments to Certain Legislative Acts
of the Russian Federation in connection with the Adoption of the Federal Law "On Amendments to the
Criminal Code of the Russian Federation and the Code of Criminal Procedure of the Russian
Federation on improving the grounds and procedure for exemption from criminal liability liability" in
connection with the complaints of citizens A.l. Zalyautdinova, N.Ya. Ismagilova and O.V. Cherednyak".
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to criminal liability, without exception, should also be applied when bringing
a person to administrative (including tax) liability.

The dilemma of differentiation and correlation of tax and administrative
liability has not bypassed the case-law of the Constitutional Court of the
Republic of Armenial.

In Decision DCC-1139 of 18.02.2014, the Constitutional Court noted that "(...)
the purpose of administrative liability is not to restore violated rights, but to
educate the person who committed an administrative offense, (...) in the spirit
of observance of laws, (...) respect for the rules of coexistence, as well as the
prevention of the commission of new offenses by both the offender and other
persons,” and as the purpose of tax liability, the Constitutional Court noted
"(...) compensation for property damage caused to the state and society, it is a
legal liability of a property (financial) nature, which is due to the property
nature of the relations existing between the taxpayer and the state (tax
relations). In addition, a person who has not fulfilled (improperly fulfilled) tax
obligations, if desired, can voluntarily compensate for damage caused as a
result of his actions (inaction), before ensuring its enforcement (in court)"2

In the above-mentioned decision, the Constitutional Court expressed the legal
position according to which "(..) The legislator, guided by its discretion,
delimited the spheres of tax and administrative liability, taking into account
the constitutional and legal special importance and peculiarity of regulating
tax relations in the context of ensuring constitutional order and legality. Such

! The reason for considering the issue of the correlation of tax and administrative liability was the
appeal of the RA Human Rights Defender, and the constitutional and legal dispute itself was as follows:
Article 23 of the RA Law "On Taxes" in force at that time fixed the regulation, according to which:

"In case of delay in paying taxes on time, the taxpayer pays a penalty in the amount of 0.15 percent
of the amount of tax not paid on time for each overdue day (in cases established by law, the tax agent).

Daily penalties in the specified amounts are applied if the tax legislation does not provide for a lower
amount.

The above-mentioned penalty is applied to the amounts of tax not paid on time (including, in cases
established by tax legislation, unpaid by a tax agent), to the amounts of prepaid tax payments, to the
amounts of tax on the object of taxation discovered by the results of the audit (underestimated), from
the date of their payment for the entire past period, but no more in less than 365 days".

Article 170° of the Administrative Offences Code of the Republic of Armenia (hereinafter referred to
as the Code) established that "Failure to pay taxes on time entails the imposition of a fine — from ten to
twenty times the established minimum wage".

2 The case on conformity of Article 23 of the RA Law “On Taxes” and Article 170% of the
Administrative Offences Code of the Republic of Armenia with the Constitution of the Republic of
Armenia, raised by the application of the Human Rights Defender of the Republic of Armenia.



a distinction in itself pursues a specific legal purpose and does not raise the
issue of constitutionality"!.

Disagreeing with the above-mentioned position of the Constitutional Court
regarding the exclusively legally restorative (compensatory) nature of tax
liability, we would like to note that the applied liability measures such as
penalties and fines are punitive in their axiological meaning and are aimed at
"education", correction of a person (both physical and legal), in connection
with which these measures they cannot be directed solely to compensation
for property (financial) damage suffered by the State.

The accrual of penalties on the principal amount of the tax liability, as well as
the imposition of a fine, are carried out in order to "punish" a person for
committing a tax offense. And the monetary expression ("material" nature) of
these measures of liability (sanctions) is not related to the compensatory
nature (purpose) of liability, but solely to the obvious fact of the existing
reality that the most effective way to "educate" a person is to impose a
monetary penalty on him (burdening him with a monetary obligation for a
committed offense). Similar liability measures are also applied when bringing
a person to criminal liability and, as a rule, are of an alternative nature;
however, this circumstance does not diminish the punitive nature of criminal
liability.

The practice of the Russian Federation also testifies in favor of our position,
because the ruling of the Constitutional Court of the Russian Federation Ne
130-O dated 05.07.2001, also confirms the attribution of tax liability to
administrative liability, which states that "penalties applied by tax authorities
for violation of legislation aimed at ensuring the fiscal interests of the state
relate to penalties of administrative-legal nature (for administrative offenses)
and are carried out within the administrative jurisdiction"2.

With regard to specific measures of liability for tax offenses, we can talk about
legally restorative (compensatory) nature of the latter, as for example, in the
case of the accrual of penalties that "compensate" the property damage caused
to the state for the delay in payment, however, on the basis of this,
characterizing the entire institution of tax liability as property (financial) is

! lbid.

2 Erokhina E.V. Administrative and tax liability for violation of legislation on taxes and fees. A young
scientist. Ne 51 (393), 2021. P. 185. (See also Kucherov, I.I. Tax control and liability for violations of
legislation on taxes and fees / I.I. Kucherov, O.Yu. Sudakov, I.A. Oreshkin. - M.: JSC Tsentryurinfor,
2001. 128 p.). (in Russian).
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fundamentally the wrong approach. The most acceptable approach is that of
A.V. Makarov and T.V. Arkhipenko, who believe that any measure of tax
liability is both punitive and restorative, while punitive and restorative are
not the sanctions of tax liability themselves, but the functions they perform!.
It is important to note that the ECHR in the case of Paykar yev Haghtanak
LTD v. Armenia underlined that "Furthermore, the surcharges and the fines
are not intended as pecuniary compensation for any costs that may have been
incurred as a result of the taxpayer's conduct. The purpose pursued by these
measures is to exert pressure on taxpayers to comply with their legal
obligations and to punish breaches of those obligations. The penalties are thus
both deterrent and punitive" (see Paykar yev Haghtanak LTD v. Armenia,
Application No. 21638/03, Final, 06/02/2008, §35).

Noteworthy is the study of the law enforcement practice of the Czech
Republic, which is also developing towards the recognition of tax liability (tax
sanction) as sanctional (punitive). So, D. Chudek notes the following: "(...) Up
to this, the penalty payment has been understood as a flat-rate compensation
for potential state harm by the professional public. The Supreme
Administrative Court therefore came out of the case law of the European
Court of Human Rights, which at that time interpreted the concept of
criminal charges very broadly, and usually it also applied it to sanctions in the
area of tax law. The Supreme Administrative Court analyzed the Penal
Institute in Czech tax law by the test of the so-called Engel Criteria. The third
criterion (type and severity of the sanction) was crucial for the final decision
of the Supreme Administrative Court. The Supreme Administrative Court
stated that the penalty payment was not a flat-rate form of damages, i.e., that
it did not have a reparatory character, but especially a sanctioning character,
since the purpose was, in particular, to punish the taxpayer. The severity of
the sanction was found in a possible interference with the property sphere,
that is, property law. The penalty payment is mainly compared with default
interest, and claims that if the penalty payment were flat-rate compensation,
then it would be required twice (also in the form of default interest)".

' Makarov A.V., Arkhipenko T.V. Characteristics of tax liability. Sanctions for violation of tax
legislation // Financial law. Publishing house "Lawyer", 2005. Ne 6. Pp. 20-22. (in Russian).

2 Czudek D. “Ne Bis in Idem in the Tax Process”. Prawo Budzetowe Panstwa | Samorzadu 7 (1),
2019. P. 118.

In other words, the Supreme Court agreed with the opinion that the payment of a tax fine is a
criminal sanction and that the committed act has the characteristics of both an administrative (tax)



In conclusion, to all of the above, it should be stated that tax liability is a type
of administrative liability with significant procedural specifics, in connection
with which bringing to tax liability pursues punitive-sanctional and
preventive-educative goals, which, in turn, means that any procedural
guarantees aimed at protecting the rights and legitimate interests of a person
characteristic of such intensive measures of influence as the application of
punitive measures of liability against a person, must also be applied
unconditionally when bringing a person to tax liability.

2.2. Some issues regarding double liability in the context of the legal nature of
tax liability

In the context of considering the issue of the correlation of tax and
administrative liability, it is impossible to ignore the equally important and
relevant problem of the qualification of offenses, liability for which is
provided for both in the Tax Code of the Republic of Armenia and the
Administrative Offences Code of the Republic of Armenia, because a direct
consequence of the existence of such a legislative opportunity is the problem
of bringing a person to double liability for committing the same the same
offenses. The Constitutional Court of the Republic of Armenia, in its Decision
DCC-1139 dated 18.02.2014, also noted that "(...) The position of the applicant
is justified in relation to the fact that in the legal acts that are the subject of
the study, when establishing liability measures, the legislator should provide
for clearer legal regulation to exclude cases of double liability of any entity
subject to tax and administrative liability, due to circumstances due to its legal
status. Within the framework of existing legal regulations, this approach
should also be the basis for law enforcement practice"!. The Court also noted
that it should be borne in mind that, although the areas of tax and
administrative liability for the subject of their legal regulation are objectively
different by law (both in terms of purpose and in terms of methods of legal
regulation), nevertheless, they are in close mutual connection from the point

offense and a tax reduction offense, and thus the related procedural actions are actions of the same
kind.
URL: https://apcz.umk.pl/PBPS/article/view/PBPS.2019.006

! The case on conformity of Article 23 of the RA Law “On Taxes” and Article 170° of the
Administrative Offences Code of the Republic of Armenia with the Constitution of the Republic of
Armenia, raised by the application of the Human Rights Defender of the Republic of Armenia.
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of view of preventing tax violations (establishment of budgetary discipline),
legal consequences of the applied liability measures.

The presence of such legislative "imprudence" in establishing double public
liability (both administrative and tax) for the commission of the same offense
may be based on the inconsistency of the legislator, given that the problem
may also be due to the time factor of the adoption of both the Administrative
Offences Code of the Republic of Armenia and the Tax Code of the Republic
of Armenia!, because the Administrative Offences Code of the Republic of
Armenia? was adopted long before the codified tax legislation.

The importance of a comparative analysis of the norms on the establishment
of public liability in both the Tax Code of the Republic of Armenia and the
Administrative Offences Code of the Republic of Armenia lies in eliminating
the legislative possibility of bringing a person to double liability, in unifying
public liability for tax offenses having the same object and objective side.
Thus, for example, in accordance with Article 412 ("Failure to register an
employee in accordance with the procedure established by the legislation of
the Republic of Armenia, and (or) failure to submit an application for
registration of an employee within the prescribed period, as well as attracting
a volunteer to conclude a voluntary work agreement without the procedure
established by the Law of the Republic of Armenia "On Voluntary Work"")
The Tax Code of the Republic of Armenia:

"1. The fact of non-registration of the employee's employment in writing in
accordance with the procedure established by the legislation of the Republic
of Armenia (i.e. the absence of an individual legal act on employment and a
written contract) and/or failure to submit an application for registration in the
cases and terms established by part 2 of Article 156 of the Code for a new
employee, as well as the fact of involving a volunteer to conclude a voluntary
work agreement without the procedure established by the law "On Voluntary
Work", during complex or thematic tax audits conducted by the tax authority
in accordance with the procedure established by the Government, and in the
case of registration of persons engaged in illegal activities, in the course of
operational investigative measures in accordance with the procedure

! Before the entry into force of the current Tax Code of the Republic of Armenia, the RA Law "On
Taxes", adopted on April 14, 1997, was in force, which became invalid on January 1, 2018 with the
entry into force of the new Tax Code of the Republic of Armenia.

2 The Administrative Offences Code of the Republic of Armenia was adopted on December 6, 1985,
and entered into force on June 1, 1986.



established by the government, an employer (including persons engaged in
illegal activities, or individuals who are not individual entrepreneurs
registered in accordance with the established procedure and have received a
license) or an organization established by paragraph 3 of part 1 of Article 3 of
the Law "On Voluntary Labor" is fined in the amount of in the amount of
250,000 AMD for each unregistered employee or person performing voluntary
work.

2. In the sense of the application of part 1 of this Article, the fine imposed on
a new employee for failure to submit an application for registration in the
cases and terms established by part 2 of Article 156 of the Code shall apply
only if a comprehensive or thematic tax audit has revealed the actual person
performing the work for whom the application for registration has not been
submitted until the end of the day preceding the day of the actual start of the
inspection, and in the case of the actual start of work on the day of hiring —
before 14:00".

And in accordance with Article 169> ("Retention of an employee without an
employment contract") of the Administrative Offences Code of the Republic
of Armenia:

"The retention of an employee without an employment contract who meets
the employment requirements provided for by the legislation of the Republic
of Armenia entails the imposition of a fine against the person who committed
the violation in the amount of fifty times the established minimum wage for
each case of violation.

The same violation committed repeatedly within a year after the application
of administrative penalties entails:

the imposition of a fine against the person who committed the violation, one
hundred times the established minimum wage for each case of violation".

As a result of a comparative legal analysis of the above two seemingly
different types of offenses, it can be argued that the objective side of the
offense in accordance with Article 412 of the Tax Code of the Republic of
Armenia already contains the objective side of the offense in accordance with
Article 169> of the Administrative Offences Code of the Republic of Armenia.
In other words, the legislative wording "(...) the absence of an individual legal
act on employment and a written contract (...)" with the use of a connecting
union "and" as a mandatory sign of establishing the fact of an offense in
accordance with Article 412 of the Code, provides for the absence of an
employment contract with an employee, which, in turn, is a separate offense
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of Article 1695 of the Administrative Offences Code of the Republic of
Armenia.

Another example, Article 244? of the Administrative Offences Code of the
Republic of Armenia establishes cases of administrative offenses that are
subject to consideration by tax authorities, including cases of offenses
provided for in Article 170° of the Administrative Offences Code of the
Republic of Armenia, i.e. cases of non-payment of state taxes and state
payments established by law and other mandatory payments paid to the state
budget.

According to Article 1703 of the Administrative Offences Code of the
Republic of Armenia, failure to pay state and local taxes, state and local
payments (except for local duties), and other mandatory payments established
by law paid to the state budget, entails the imposition of a fine in the amount
of ten to twenty times the established minimum wage!.

In particular, under this Article, the tax authority initiates administrative
proceedings and imposes an administrative fine (in the period from
20.07.2022 to 20.07.2023, 24,969 administrative proceedings were conducted,
and an administrative fine in the amount of 842,423,360 AMD was imposed?).

At the same time, the Tax Code of the Republic of Armenia provides for
liability in case of delay in payment of state taxes within the time limits
established by the Code, in particular, it provides for the payment of a fine for
each overdue day. Namely, in accordance with part 1 of Article 401, in case of
delay in payment of tax within the prescribed time, the taxpayer or tax agent
pays a penalty in the amount of 0.04 percent for each overdue day.

It follows from the above that in case of non-compliance with the payment of
state taxes and fees within the time limits established by the Tax Code of the
Republic of Armenia, the relevant legal act has already established liability, in
particular, for each overdue day, the payment of penalties and the
implementation of administrative proceedings to recover unpaid tax
obligations, as well as the seizure of taxpayer's property, as well as the
commission of new violations by other persons.

Thus, the initiation of administrative proceedings in accordance with article
1703 constitutes a re-administration carried out by the tax authority, which is

! The named Article has become invalid since 01.02.2024 (with the entry into force of the RA Law
"On Amendments to the Administrative Offences Code of the Republic of Armenia” on 16.01.24 HO-19-
N).
2 URL: http://www.parliament.am//drafts.php?sel=showdraft&DraftID=14435&Reading=1&lang=arm




a direct violation of the principle of non bis in idem when bringing a person
to liability. At the same time, on January 16, 2024, the law "On Amendments
to the Administrative Offences Code of the Republic of Armenia" (HO-19-N)
was adopted, in accordance with Article 1 of which the above-mentioned
Article became invalid on February 1, 2024.

In the above-mentioned decision, the Constitutional Court noted that the
relevant regulatory provisions of the still-in-force Administrative Offences
Code do not allow unambiguously (at least theoretically) to exclude the
possibility of being brought to double liability (tax and administrative) for the
same act in the field of tax obligations (especially on the example of an
individual entrepreneur). In other words, the Constitutional Court itself
recognized the risk of bringing a person to double public liability in the
context of current legislative regulations, which do not clearly distinguish the
subjects of tax offenses.

After the adoption of the mentioned decision, the law enforcement practice of
the Republic of Armenia developed in such a way that the Administrative
Court began to apply the provisions of the Administrative Offences Code of
the Republic of Armenia exclusively to an individual (director of a legal
entity), and the Tax Code — in relation to the legal entity itself (see, for
example, the administrative case VD/4859/05/19). In connection with the
above, it should be noted that the director of a legal entity is a representative
of the latter, acts on behalf of this legal entity, and his actions are attributed to
the legal entity. Thus, in the theory of criminal law, regarding the issue of the
relationship between a legal entity and its head, the concept is widespread,
according to which the heads of a legal entity act with the intention of
committing a crime, and what they have committed is attributed to a legal
entity, in other words, they act as a legal entity'. However, according to the
analysis of the provisions of the Administrative Offences Code of the Republic
of Armenia, the subject of administrative offenses in the field of taxes can be
both an individual and a legal entity? just as the subject of tax offenses
established by the Tax Code can be both an individual and a legal entity.
Thus, the Administrative Court of the Republic of Armenia decided to bypass
the existing problem by interpreting the provisions of the Administrative
Offences Code of the Republic of Armenia from the point of view of

' URL: https://advocates.am/images/gradaran/2022/Qreakan_uxecuyc_2022.pdf
2 The Constitutional Court of the Republic of Armenia also mentions this in its Decision DCC-1139
dated 18.02.2014.
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applicability exclusively to individuals, if the disposition of the norm does not
explicitly provide for a legal entity as a subject of an offense!. At the same
time, it is obvious that, at least in relation to individual entrepreneurs, in the
light of what has been said, there is a violation of the principle of non bis in
Idem.

Considering the issue we have raised from the point of view of the goals of
both administrative and tax liability, the question of the proportionality of
bringing a single, broadly speaking, entity that has committed an offense in
the field of taxes to two punitive measures of liability arises. The
Constitutional Court of the Republic of Armenia itself in Decision DCC-1139
dated 18.02.2014 the problem of the correlation of tax and administrative
liability in connection with bringing a person to liability both under the
Administrative Offences Code of the Republic of Armenia and under the Tax
Code was resolved based on an analysis of the purposes of the above two
measures of liability, denying the punitive nature of the tax, and meanwhile
the court was faced with the issue of violation of the principle of non bis in
Idem when bringing a person to justice under both the Administrative
Offences Code of the Republic of Armenia and the Tax Code. In other words,
the Constitutional Court found that there was no violation of the principle of
non bis in idem, with the justification that these measures of liability pursue
different goals?. It turns out that changing the concept of tax liability as
punitive, however, is problematic, at least from the point of view of
proportionality of liability.

Moreover, the Tax Code establishes that taxpayers or tax agents are held liable
for tax offenses only in cases and in accordance with the procedure
established by the Code and the laws of the Republic of Armenia on payments
(Article 397, part 3). It turns out that despite the fact that the Code establishes
an exhaustive list of legal acts on the basis of which a person can be held
liable for a tax offense, however, at the same time, there are elements of tax
offenses in the Administrative Offences Code of the Republic of Armenia. In
other words, although it can be concluded from the textual wording of the

! In other words, the Administrative Court of the Republic of Armenia adheres to the concept of the
old Criminal Code of the Republic of Armenia (expired on 01.07.2022), according to which legal
entities could not act as the subject of a crime.

2 |t deserves to be noted that in the mentioned decision, although the Constitutional Court did not
state a violation of the principle of non bis in idem, nevertheless, it did not deny the possibility of its
application to the specified legal relations.



specified norm that the purpose of the legislator was to provide for tax
offenses only in the Tax Code of the Republic of Armenia, i.e. unification of
tax offenses, nevertheless, the existing legislative regulations in this part need
to be revised, namely, unification of public liability for tax offenses having the
same object and objective side. The Administrative Court should abandon the
vicious practice of bringing an economic entity to double liability in violation
of the principle of non bis in idem for committing the same tax offense.

3. Conclusion

Tax liability is a type of administrative liability with significant procedural
specifics, which means that tax liability also pursues punitive-sanctional and
preventive-educative goals. This means that any procedural guarantees aimed
at protecting the rights and legitimate interests of a person characteristic of
such intensive measures of influence as the application of punitive measures
of liability against a person, must also be applied unconditionally when
bringing a person to tax liability.

In the context of considering the legal nature of tax liability and recognition
of it as of a punitive (sanctional) nature there is a severe necessity in a
comparative analysis of the norms on the establishment of simultaneous
public liability in both the Tax Code of the Republic of Armenia and the
Administrative Offences Code of the Republic of Armenia in order to exclude
the legislative possibility of bringing a person to double liability, in unifying
public liability for tax offenses having the same object and objective side.
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hduwpwnbp. hwplwiht ywunwufuwuwnynieiniu, Jupswywt wwnwu-
fuwuwwnynigyni, Ypluwlyp wwwwufuwtwnynigint, non bis in idem,
wwwndhs punye, ywwnwufuwtwwnynigjwu twywnwl:

IIPABOBAS IIPUPOJIA HAJIOTOBOM OTBETCTBEHHOCTU U
HEKOTOPBIE BOITPOCHI JBOMHOM OTBETCTBEHHOCTH

Awnnorauusa

B cTaTpe paccmarpuBaeTcs mpaBoBad IPUPOJA HAJIOTOBOM OTBETCTBEHHOCTH
U ee MeCTO B CHCTeMe ITyOJIMYHON OTBETCTBEHHOCTH, B JACTHOCTU COOTHO-
IIeHMe HaJO0roBOM M aJMMHHCTPATUBHOH OTBETCTBEHHOCTH. ABTOD aHaIU3M-
pyeT CyulecTByIOIlMe B JOKTPMHE pa3IWyYHbIe IOAXOAbl OTHOCHUTEILHO
oIpesiesleHUs ITPaBOBOI IIPUPOJBI HAJIOTOBOIl OTBETCTBEHHOCTH M BOIIPOCA
COOTHOIIEHHS HAJIOTOBOH M aIMMHHCTPATUBHON OTBETCTBEHHOCTH.

B mepmyio ouepenp, aBTOp pacKphIBaeT IIOHATHE aJMUHMCTPAaTHBHOM
OTBETCTBEHHOCTH U aHaJIM3UPYeT LleiU, a TaKKe IIPaBOBOI XapaKTep CaHKIUi
KaK HaJOrOBOM, TaK M aJMMHHCTPAaTHBHOH OTBeTCTBeHHOCTH. [lamee aBTOp
amamusupyet Ilocranosrenue Koncrurynuonsnoro Cyza Pecy6nuku Apme-
Hug ot 18.02.2014 r. ITKC-1139 u, e cormamasck ¢ nmosunueit Koncrury-
nuonHoro Cysla OTHOCHTENIBHO MCKIIOUUTENHHO IIPABOBOCCTAHOBUTEIHHOTO
XapaKTepa HaJOrOBOM OTBETCTBEHHOCTH, IIPUBOJMT CBOM apryMeHTEI
OTHOCHTEJIbHO IIPaBOBOM IPUPO/IBI HAIOTOBOM OTBETCTBEHHOCTH.

B xoHTekcTe paccMOTpeHHS BOIpPOCa COOTHOLIEHMA HaJOTOBOM M afMH-
HUCTPAaTUBHON OTBeTCTBEHHOCTH aBTOP INOJHMMaeT He MeHee BaXHYIO U
AKTyaJbHYI0 HA CeTONHANIHWUN JeHb HpoOieMy KBaaHU(pHUKAIUK IIPaBOHA-
pylIeHHH, OTBETCTBEHHOCTh 3a KOTOpHIe IpesycMOTpeHa Kak B Hamorosom
komekce PA, tTak u B KoAlIl PA, u6o mpsaMsIM cilenCcTBUEM HAaJIWYUS TaKOH
3aKOHO/[aTeIbHOM BO3MOXKHOCTH ABJIgeTcA HpobsieMa IpUBIEYEHMA JHMIA K
JBOMHON OTBETCTBEHHOCTH 3a COBepIIeHHe OJHOTO M TOTO Xe IIpaBOHa-
pylleHHsa. BaXHOCTP CpaBHMTEJBHOTO aHAAM3a HOPM 00 YCTaHOBJIEHUHU
myOIMYHO-IIPaBOBOM OTBETCTBEHHOCTH KakK B Hamorosom kogexce PA, Tak u B
KoAIl PA 3akmioyaeTrcs B yCTpaHeHMM 3aKOHOJATeIbHONH BO3MOXKHOCTHU
IIpUBJIEYEHNS JUIA K JBOHHOM OTBETCTBEHHOCTH, B YHU(DUKALUY ITyOINIHO-
IIPaBOBOM OTBETCTBEHHOCTH 3a HAaJIOrOBhle IIpAaBOHAPYUIEHHA, MMeIoIIue
OJVHAKOBBIe O0BEKT M OOBEKTUBHYIO CTOPOHY. Mexzmy Tem aBTOp 3amedvaer,
YTO IOCJe IPUHATHA yKasaHHOro IlocraHoBlIeHHMS IpaBONpHMEHHTEIbHAsA



mpakTuKa Pecmy6iuku ApmeHUs CKIaZbIBalach TaKUM 00pasoM, 4To AaMu-
HUCTPATUBHBIN CyJ cran npuMeHATh nonoxeHus KoAIl PA B orHomenmuu
HCKJIIOYUTENPHO (PU3MYeCKOro una (ZUpeKTopa IOpPUAWYECKOTO JIMIA), a
HasoroBsrii kofleKC — B OTHOLIEHUH CaMOT0O IOPUIUYECKOTO JIUIA (CM., HallpHU-
Mmep, agMuHucTpaTuBHOe gesno B/1/4859/05/19).

ITo muenuto aBropa, AZMuHHUCTpAaTHBHOMY Cyxny PA ciemyer oTkasarscs oT
IIOPOYHOM INPAKTHUKKA IPUBIEYEHHA XO3AWCTBYIOIIETO CyOBEKTa K ABOHHON
OTBETCTBEHHOCTH 32 COBEpIIeHHe TOTO XK€ HaJOTOBOTO IIPaBOHAPYIIeHU C
HapyluleHueM NpuHLUNIa non bis in idem.

KiioueBble cmoBa: HajoroBasg OTBETCTBEHHOCTh, aJMUHUCTPAaTHBHALA
OTBETCTBEHHOCTbH, JBOMHAS OTBETCTBEHHOCTH, Non bis in idem, KapaTeapHBIH
XapakTep, 1IeJIb OTBeTCTBEHHOCTH.

<nnywdp  hwbdbdws E o pudpwgpnigini 14.04.2025 p., ppyly
gnuwpununypywi 16.04.2025 pa., ptnniuty £ ywgwgnnipyut 26.04.2025 p.:
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